IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

El LEEN H PPS and : ClVIL ACTION
JOHN HI PPS :

Plaintiffs

V.
BUSCH ENTERTAI NVENT CORP. 5 NO. 97-1907

d/ b/ a SESAME PLACE and
WATERWORLD PRODUCTS, | NC.
Def endant s

MEMORANDUM

Yohn, J. July , 1997
Plaintiffs Eil een and John Hi pps filed this personal
injury action after Eileen sustained injuries while riding on the
attraction known as "Sky Splash" at Sesane Pl ace anusenent parKk.
Plaintiffs' conplaint states negligence, strict liability, res

ipsa loquitur, breach of inplied warranty, and | oss of consortium

cl ai s agai nst the owner of Sesane Pl ace, defendant Busch
Ent ertai nnent Corporation, d/b/a Sesane Pl ace (Busch
Entertai nnment), and the manufacturer of Sky Splash, Waterworld
Products, Inc (Waterworl d).
Presently, defendant Busch Entertai nnment has noved to

dismss plaintiffs' strict liability and res ipsa |oquitur

clainms--Counts Il and Il of plaintiffs' anmended conpl aint.

Busch Entertai nnent argues that it cannot be |iable on the basis
of strict liability because it is not engaged in the business of
selling a product, but rather is in the business of providing a
service. Further, Busch Entertai nnent contends that negligence

cannot be inferred fromthe circunstances surrounding the



i nci dent because ot her possible causes of Eileen H pps' injuries
exi st.
For the reasons that follow, Busch Entertainnent's

notion wll be denied in part and granted in part.

l. STANDARD CF REVI EW
When considering a notion to dism ss pursuant to
Federal Rule of G vil Procedure 12(b)(6), the court nust accept
as true and viewin a light nost favorable to the plaintiff al

all egations made in the conplaint. H.J. Inc. v. Northwestern

Bel| Tel ephone Co., 492 U. S. 229, 249 (1989); Rocks v. Gty of

Phi | adel phia, 868 F.2d 644, 645 (3d Gr. 1989). A notion to

dismss wll only be granted if it is clear that relief cannot be
granted to the plaintiff under any set of facts that could be
proven consistent with the conplaint's allegations. H shon v.

King & Spalding, 467 U S. 69, 73 (1984). "To decide a notion to

dism ss, courts generally consider only the allegations contained
in the conplaint, exhibits attached to the conplaint and matters

of public record.” Pension Ben. Guar. Corp. v. White Consol

Ind., 998 F.2d 1192, 1196 (3d G r. 1993). Public records include
| etter decisions of governnment agencies and published reports of
adm ni strative agencies. 1d. at 1197. |In addition, a court may
consi der undi sputed authentic docunents submtted by the
defendant if the plaintiff's clainms are based on such docunents.

ld. at 1196.



1. BACKGROUND

On or about May 15, 1995, Eileen and John Hi pps,
together with their son Sean Hi pps (then aged ei ghteen nont hs)
visited Sesane Pl ace amusenent park |ocated in Langhorne, Bucks
County, Pennsylvania. Wile at the park, Eileen, John and Sean
entered a water anusenent ride called "Sky Splash," which
involves riding as a group in a giant raft-Iike tubes through
various water sprays, "sky ponds," and water slides. During
their ride, Eileen H pps sustained the followng injuries: a
herni ated disc at L2-3, a chipped L3 vertebral body, |unbar
radi cul opathy, and other ills. As a result of her injuries,
Ei |l een H pps has had to undergo nedical treatnment, and has
experienced pain and suffering and a | oss of earnings.

On April 30, 1997, plaintiffs filed an eight count
anended conpl ai nt agai nst Busch Entertai nnent and Waterworl d and
on May 22, 1997, Busch Entertainnment filed the instant notion to

di sm ss.

L1, DI SCUSSI ON
A Strict Liability

Busch Entertai nnent argues that plaintiffs' strict
liability claimfails to state a cause of action because a ride
on Sky Splash is not a product for the purpose Pennsylvania's
strict liability law. Busch Entertai nnent contends that it
neither sold nor |leased to Eileen H pps the instrunent that

caused her injury in that at no tine did H pps have possessi on of
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the ride, nor did she have the ability to control the speed,
direction or length of the ride. Further, Busch Entertai nnent
contends that the policy that underlies the doctrine of strict
liability does not apply to the sale of anusenent rides.

In Webb v. Zern, 220 A 2d 853 (Pa. 1966), the

Pennsyl vani a Suprene Court adopted 8 402A of the Restatenent
(Second) of Torts, which inposes strict liability on sellers of
consuner products for injuries caused by such products. Section
402A provides as foll ows:

Special Liability of Seller of Product for
Physi cal Harmto User or Consuner

(1) One who sells any product in a defective
condi ti on unreasonably dangerous to the user
or consunmer or his property is subject to
liability for physical harmthereby caused to
the ultimate user or consuner, or his
property, if

(a) the seller is engaged in the business of
selling such a product, and

(b) it is expected to and does reach the
user or consuner w thout substantial change
in the condition in which it is sold.

(2) the rule stated in Subsection (1) applies
al t hough

(a) the seller has exercised all possible
care in the preparation and sale of the
product, and

(b) the user or consuner has not brought the
product fromor entered into any contractual
relation with the seller.

Rest at ement (second) of Torts 8§ 402A. Strict liability, however,
does not extend to those persons in the business of supplying

only services. See Malloy v. Doty Conveyor, 820 F. Supp. 217,

221 (E.D. Pa. 1993).
Pennsyl vani a courts have extended the application of

the term"seller” to include persons who market a product by
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sal e, | ease or bail nent. Francioni v. G bsonia Truck Corp., 372

A 2d 736 (Pa. 1977). In Francioni, a truck driver, who was
i njured when he |ost control of his vehicle while driving on a
hi ghway, filed negligence and strict liability causes of action
agai nst the lessor of the truck. 1d. at 737. The Pennsyl vani a
Suprenme Court reversed the trial court's grant of a conpul sory
nonsuit in favor of the defendant on the strict liability count,
hol ding that the doctrine of strict liability applies to | essors
in the same way as it applies to sellers. 1d. at 740. The court
concluded that "all suppliers of products engaged in the business
of supplying products for use or consunption by the public are
subject to strict liability for injuries caused by 'a defective
condi ti on unreasonably dangerous to the user or consuner or his
property.'" 1d. at 739 (enphasis added).

While the definition of seller is expansive,
Pennsyl vania law still requires that the seller is in the
busi ness of selling the specific product alleged to have caused

injury. In Miusser v. Vilsneier Auction Co., 562 A 2d 279, 281

(Pa. 1989), the Pennsylvania Suprene Court recognized that the
br oadened concept of "supplier” had sone practical limts when
the court refused to expand the definition of supplier to
enconpass a public auctioneer. The plaintiff in Misser had been
injured by a tractor that his father had purchased at a
liquidation sale, and the plaintiff had brought a strict
liability claimagainst the auction conpany that nmanaged the

sale. Id. at 279. Although the court noted that strict
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liability applies to "anyone who, as a supplier, enters into the
busi ness of supplying the public with products which may endanger
thenf,]" 1d. at 281, the court neverthel ess concl uded that
strict liability does not apply to an auctioneer presiding at a

I iquidation sal e because unless the "auctioneer deals exclusively
for a manufacturer or business enterprise, or buys and deal s
regularly in his product, he is a nedium and the nessage but not
a reqular seller as conceived in 402A." 1d. at 283.

Plaintiffs contend that in |ight of the broad
application given to the term"seller" by Pennsylvania | aw, the
Pennsyl vani a Suprene Court would hold that operators and owners
of amusenment rides are sellers for the purpose of 8 402A in that
they are is in the business of supplying a product for use by the
public. Here, plaintiffs argue that Busch is in the business of
supplying the public with use of the equi pnent and machi nery that
conpri ses the Sky Splash water raft ride, and that Eileen Hi pps'
injuries were caused by a defect in that product.

Further, plaintiffs allege that the policy reasons that
underlie the application of strict liability to sellers of
defective products are also inplicated in clainms against the
operators of defective anusenent park rides. The Pennsylvani a
Suprenme Court has listed the follow ng factors, which, if
applicable, indicate the propriety of the extension of strict
l[iability: (1) whether the defendant is the only nmenber of the
mar keting chain available to the injured plaintiff for redress;

(2) whether the inposition of strict liability would serve as an
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incentive to safety; (3) whether the defendant is in a better
position than the consumer to prevent the circul ati on of
defective products; and (4) whether the defendant can distribute
the cost of conpensating for injuries resulting fromdefects by
charging for it in the business. Misser, 562 A 2d at 282.

At this stage of the proceedings it is not possible to
tell whether Busch Entertainnment is the only nenber of the
mar keting chain available to plaintiffs for redress. Although
plaintiffs have added Waterworl d as a defendant, w thout further
devel opnment of the record, the court cannot determ ne whet her
plaintiffs have a fair chance of recovering damages from
Wat er wor | d.

Furt her devel opnent of the second factor is also
necessary to determ ne whet her Busch Entertainnment is in a
position to influence the manufacturing and design of its
anmusenent rides. Strict liability creates an incentive to
i nprove safety where the defendant has "sone ongoing rel ationship
wi th the manufacturer from which sone financial advantage inures
to the benefit of the latter and which confers sone degree of
i nfluence on the [defendant]." Musser, 562 A 2d at 282.
Al t hough Busch Entertai nnment did not manufacture Sky Splash, it
is possible that Busch Entertai nnent and ot her owners of
anmusenent parks have considerabl e influence over the design and
manuf acture of anusenent rides, given that there are a limted
nunber of entities in the market to buy such equi pnment, and each

pur chase i nvol ves consi derabl e expense. For simlar reasons, it
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may be that Busch Entertainnment is in a better position than its
custonmers to prevent the circul ation of defective anusenent
rides.

Finally, a nore fully devel oped record is necessary to
det erm ne whet her Busch Entertai nment can distribute the cost of
conpensating persons injured on its rides by charging for it in
the price of adm ssion to the park. Consequently, there being no
direct authority on the issue fromthe appellate courts of
Pennsyl vani a, the court will deny the notion to dism ss pending

further devel opnent of the record.

|

Res | psa Loqui tur

Busch Entertai nnment argues that Count 111 of
plaintiffs' conplaint nust be di sm ssed because negligence cannot
be inferred fromthe circunstance surroundi ng Ei |l een Hi pps
injury. Busch Entertainnent contends that other responsible
causes exist for H pps' injury: Waterworl d's all eged defective
manuf act ure and design of Sky Spl ash

Section 328D of the Restatenent (Second) of Torts,
whi ch has been adopted by the Suprene Court of Pennsyl vani a,
provi des t hat

(1) It may be inferred that harm suffered by

the plaintiff is caused by negligence of the

def endant when

(a) the event is of a kind which ordinarily

does not occur in the absence of negligence;

(b) other responsible causes, including the

conduct of the plaintiff and third persons,

are sufficiently elimnated by the evidence;
and



(c) the indicated negligence is within the
scope of the defendant's duty to the
plaintiff.

Wlliams v. Ois Elevator Co., 598 A 2d 302, 304-305 (Pa. Super

Ct. 1991).

Under the Restatenent rule, as adopted by Pennsyl vani a,
“[r]es ipsa loquitur is neither a rule of procedure nor one of
substantive tort law. It is only a shorthand expression for
circunstantial proof of negligence-- a rule of evidence."

Glbert v. Korvette, 327 A 2d 94, 99 (Pa. 1974). Accordingly,

the plaintiff need not prove that the defendant had excl usive
managenent or control of the injury producing instrunent. [d. at
101. "[T]he critical inquiry is not control but whether a

particul ar defendant is the responsible cause of the injury."

ld. (enphasis in original). Mreover, two or nore parties may be

inferred liable under res ipsa loquitur where responsibility is

invested in and shared by the parties. 1d. Additionally,
guestions of responsibility and control are factual issues to be
resolved by the fact finder at trial. [d. at 102 (citing
Rest at ement (Second) of Torts § 328C).

Because res ipsa loquitur is a rule of evidence, the

court concludes that there is no need for plaintiffs to all ege

res ipsa loquitur as a separate count. Consequently, the court

Wi ll dismss count Il of plaintiffs' conplaint. However,
plaintiffs have alleged a claimfor negligence, and because res

ipsa loquitur is sinply another way of proving negligence,

plaintiffs may proceed on a theory of res ipsa loquitur if it is
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appropriate. Plaintiffs have alleged that Eil een H pps was
injured in an accident that would not have occurred but for
negligence, that plaintiffs' own negligence can be rul ed out
because they nmi ntained no control over the ride, and that Busch
Entertai nment and Waterworl d are both responsible for Eileen

H pps' injuries. Wether res ipsa loquitur wll be available to

plaintiffs at trial will depend on the fact finder's eval uation
of the evidence of record, which at this stage of the proceedi ngs
has not yet been produced. O course, if the defective product
claimis also proved at trial by plaintiffs against Waterworld it
may negate the possibility of establishing one of the el enents of

res ipsa loquitur; i.e., elimnating other responsible causes,

such as the conduct of third persons.

| V. CONCLUSI ON
Busch Entertainnent's notion to dismss will be denied
wWith respect to Count Il of plaintiffs' conplaint and granted

Wi th respect to Count 111.

An appropriate order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

El LEEN H PPS and : ClVIL ACTION
JOHN HI PPS :

Plaintiffs

V.
BUSCH ENTERTAI NVENT CORP. 5 NO. 97-1907

d/ b/ a SESAME PLACE and
WATERWORLD PRODUCTS, | NC.
Def endant s

ORDER

AND NOW THI S DAY CF July, 1997, upon consideration
of defendant Busch Entertai nment Corporation, d/b/a Sesame
Place's notion to dismss Counts Il and IIl of plaintiffs’
conplaint, and plaintiffs' response thereto, |IT IS ORDERED t hat
defendant's notion is DENIED with respect to Count Il and GRANTED

with respect to Count Il and Count I1l is disnm ssed.

BY THE COURT:

Wl liamH Yohn, Jr., Judge
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